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Recent court case on refused (failed) asylum
seekers and entitlement to NHS healthcare
April 2008

In April 2008, a High Court judgment resulted in changes to entittement to free National Health
Service (NHS) healthcare for refused (or ‘failed’) asylum seekers. Refused asylum seekers are
asylum seekers who have exhausted all avenues of appeal.

Prior to this judgment, refused asylum seekers were not entitled to free NHS secondary care (with
some exceptions) and had restricted rights to register with a GP.

Following the judgment, most refused asylum seekers are now entitled to free NHS secondary
care and have the right to register with a GP.

What does the judgment mean for refused asylum seekers?

Individuals are entitled to free NHS secondary care and are entitled to register with a GP if they
can establish that they are ‘ordinarily resident’ in the UK. The meaning of ‘ordinarily resident’ is
determined by case law rather than legislation. A person is considered ‘ordinarily resident’ in the
UK if they are in the country lawfully and can demonstrate that they are living here ‘for settled
purpose as part of the regular order of their life’.

Prior to the High Court judgment refused asylum seekers could not be considered ‘ordinarily
resident’ in the UK at all. The judgment changed this, by declaring that in order to be considered
‘ordinarily resident’ in the context of NHS treatment they do not need to have leave to remain in
the UK, and do not need to be lawfully in the UK. They only need to show that they have been
given ‘temporary admission’ to be in the UK. Temporary admission is given to almost all asylum
seekers who are not detained, or who have been released from detention, and it continues after
appeal rights are exhausted, until removal directions are made.

Refused asylum seekers still need to demonstrate that they are living here ‘for settled purpose as
part of the regular order of their life’. The length of time an individual has been in the country is
an important part of this.

Individuals who have been in the country for fewer than twelve months may need to establish that
they are here for a settled purpose. National Health Service guidelines require trusts to interview
people to clarify this. The guidelines state that someone who has been resident for less than six
months is unlikely to be considered ‘ordinarily resident’. However, an individual who has been
resident in the country for as little as 1-3 months can be ordinarily resident but will need to show
evidence that they plan to stay here. An individual who has been resident in the country for over
6 months should be considered to be ‘ordinarily resident'.

How do | prove that | am a refused asylum seeker?

The Department of Health and NHS have not issued instructions on what will be accepted as
proof that someone is a refused asylum seeker. The IS96 form and the Asylum Registration Card
(ARC) are evidence that an individual has made a claim for asylum and either should be
accepted by trusts as proof that the individual is lawfully in the country.



There may be some confusion flowing from the Department of Health's letter to trusts. It says: ‘A
failed asylum seeker granted temporary admission or temporary release should be able to prove
their status by way of written authority by an immigration officer or other UKBA official on behalf
of the Secretary of State for the individual’. It is not clear what they mean by this, however the
IS96 or ARC should be sufficient evidence that an individual has been granted temporary
admission or temporary release.

If the NHS trust or GP practice is uncertain about the status of an individual, they can check this
with the Home Office.

What do | do if | am asked to pay for NHS secondary care?

There may be some confusion amongst NHS staff about who is required to pay for care. If a
refused asylum seeker is asked to pay for care, they should give the staff member the letter from
the Department of Health which is attached to this form. This letter can be found on the
Department of Health website at:

http://www.dh.gov.uk/en/Publicationsandstatistics/L ettersandcirculars/Dearcolleagueletters/DH_0
84479

If they are still asked to pay by a hospital trust, they should ask for assistance from the hospital's
PALS service.

What do | do if  am refused registration or asked to pay for GP care?

There may be some confusion amongst GP practices about who is entitled to GP registration. If
the refused asylum seeker is denied registration because of their immigration status, they should
give the staff member the letter from the Department of Health which is attached to this form.
The letter can be found on the Department of Health website at:
http://www.dh.gov.uk/en/Publicationsandstatistics/L ettersandcirculars/Dearcolleagueletters/DH_0
84479

If they are still refused registration because of their immigration status, they should seek
assistance from their Primary Care Trust.

Does the judgment mean that everyone can get free NHS care?

No. Some people are not entitled to free NHS care. People who entered the country illegally and
have not applied for asylum are not entitled to free care. Neither are individuals whose visa has
expired and who have not applied for another visa or whose application for another visa has been
refused.

One group which may be entitled to free NHS care as a result of this judgment are individuals
who have leave to remain in the country while a new visa application is considered.

Is it possible that the rules will change again?
The Department of Health has decided to appeal against the decision. This means that the rules
may change again in the future. Itis a good idea to check the rules from time to time.

Where can | find out more about this judgment?

The case is called: 'The Queen (on the application of A) v Secretary of State for Health
(Defendant) & West Middlesex University Hospital NHS Trust (Interested Party) [2008] EWHC
855). The full text of the judgment is available on the Medact website at
http://www.medact.org/content/refugees/Judicial%20review%20transcript.pdf
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Gateway ref: 9854

Dear Chief Executive

Subject: FAILED ASYLUM SEEKERS AND ORDINARY RESIDENCE -
ADVICE TO OVERSEASVIS TORSMANAGERS

As you may be aware, the High Court heard a JUdkaaiew case on 10/11 April which
challenged the lawfulness of the Department of tésabuidance document

Implementing the Overseas Visitors Hospital Charging Regulations (‘the guidance’).

Mr Justice Mitting found in favour of the claimaort the main point, that the guidance is
unlawful in not stating that failed asylum seekean be considered to be ordinarily
resident in the UK. Unusually, he delivered histverorally on the final day of the
hearing. Legal advice to the Department of Healtls that we should await receipt of the
written transcript of the verdict before considgriand advising the NHS of, any changes
to the charging regime arising from it. The writtesnscript was issued on 23 April.

The Department is considering options on a poteapipeal, but unless and until the
decision is overturned, the judge’s verdict is effesly the law and must be followed

with immediate effect by NHS Trusts, Primary Carasks and NHS Foundation Trusts
when operating their charging regime.

The law and what the judgment means
Powers stemming from thé¢HS Act 2006 (previously theNHS Act 1977) enable the
Secretary of State for Health to charge anyone iwhot ordinarily resident in the UK.
He has no power to charge anyone who is ordingggident here. ThEHS (Charges to
Overseas Visitors) Regulations 1989, which define an overseas visitor as anyone not
ordinarily resident in the UK, were made using éhpswers. However, the enabling
legislation does not define ordinarily resident @ndtead, the accepted definition stems
from the case law d#hah v Barnet LBC in 1982, which the guidance paraphrases as
someone:-
living lawfully in the United Kingdom voluntarilyrad for settled purposes as part of
the regular order of their life for the time being)ether they have an

identifiable purpose for their residence here ahdther that purpose has a sufficient
degree of continuity to be properly described astied”.



What Mr Justice Mitting’s judgment does is to dagtta person’s status of being a failed
asylum seeker does not in itself preclude him fbmimg considered to be ordinarily
resident in the UK.
Asylum seekers who claim at port are often givemiporary admission” by immigration
officers. A failed asylum seeker may still have pamary admission after a decision has
been taken on their case to refuse asylum. Theejhdg ruled that, in his view, other
case law has determined that those on temporarysamm are lawfully present in the
UK, and that this status is sufficient to satidfg tlawful” component of the ordinarily
resident test. He says:-
| can see no reason why a person lawfully livinghie United Kingdom... should
not become ordinarily resident by dint of his vdany wish to settle, coupled
with residence for a significant period... A persdmose claim to asylum (which
might carry with it a wish to return to his natitegritory when the threat to him
has lessened or gone), has failed, but who retodesve voluntarily is likely to
be determined to remain in the United Kingdom ifcha. Significant residence
with that purpose is likely to provide proof of ardry residence.
Asylum seekers may also be given “temporary rele@sigey claim asylum once they
have entered the UK. Mr Justice Mitting held thavas unworkable to distinguish
between asylum seekers who claimed at port an@ tivbs did not and he therefore
concludes that both categories should be treatdétkisame way. He goes on to say “I
therefore declare that insofar as the guidancearticular the last sentence of paragraph
6.2.4 (sic) advises National Health Service Trustsharge failed asylum-seekers who
would otherwise be treated as ordinarily residiemng,unlawful”.
What to do now
The judge did not say that all failed asylum segkertemporary admission are
ordinarily resident, just that in certain circunmstes they may be. Therefore, trusts must
consider whether each failed asylum seeker thatttkat can be considered ordinarily
resident in the UK, in the same way as they wooldvith any other patient, taking into
account the judge’s opinions as to what would kelyito be sufficient proof of ordinary
residence. A failed asylum seeker granted temp@wnyission or temporary release
should be able to prove this status by way of &emiauthority by an immigration officer
or other UKBA official on behalf of the SecretarfySQtate to the individual.
There is no time frame within the ordinarily resitleest, so a person does not have to
have been in the UK for a specific length of tirmde considered ordinarily resident, but
the judge does mention a “significant period” amgemportant. The Department has
previously advised that a person who has beereitu# for less than six months is less
likely to meet the ordinarily resident test busiimportant to realise that this is only a
guideline, not a deadline, and,



in itself, does not always preclude a person fr@indp considered ordinarily resident.
Each case must be assessed on its full merits.

If, for whatever reason, trusts do not considezil@d asylum seeker on temporary
admission to be ordinarily resident here and tlogestreat him or her as an overseas
visitor, they will become exempt from charges byua of Regulation 4(1)(b) after being
lawfully in the UK for twelve months, as discussegaragraph 6.20 of the current
guidance.

Trusts must amend copies of the guidance to dptagraph 6.24 (previously 6.23). The
judge has found the last sentence of that paradoabé unlawful, but the ruling has
implications for the whole paragraph which we w#ed to consider in more depth. An
amended version of the guidance taking accourttisf#ill be posted on the web soon.
Nothing is to change in relation to either asylwalers whose asylum applications or
appeals are pending or those who have been grexftegbe status. They are still exempt
from charges for all hospital treatment.

Yours faithfully

Richard Douglas
Director General for Finance and Chief Operating Officer



